MINUTE BY DR, P. V. RAJAMANNAR

[ This Supplemental Note which I have decided to add to the main
Regoonrt separciely does noy strictly relate 1o the terms of reference
coretaiied in the President’s Order appointing the Commission. It
Jollo ws thar whatever is found in this Note does not in any manner
uaffect the recommendations made by the Commission as a whole.
It conuing my own thoughts on certain topics which are intimately
corrreected with the Union-State financial relations. The views ex-
pressedand suggestions imude in this Note are entirely mine.]

"['he Federal principle requires that the general and regional
goverments of a country shall be independent each of the other
within their respective spheres and shall be not subordinate one to
the other, but co-ordinate with each other, Now, if this principle
is to operate in practice, both the general and regional governments
must each have independent control of financial resources sufficient
to perform their respective functions. ‘It is, therefore, as necessary
that the State Governments should be able to command the means
of swupplying their wants, as that the national governinent should

posses the like faculty in respect to the wanis of the Union’
(Federlist}.

2_ The preblem is a difficult one, for it is a hard task to allot

resoures in such a way that resources and functions are harmoni-
ously adjusted.

3. In practice, ideal distribution has not been possible under any
Fedezral Constitution. In almost every one of the Federations, in-
adequacy of provincial finances is being met by discretionary grants
made by the Federal Governmenti to the Provinces. In every
I'ederation there are regions or States which have not been able
to adford to provide for the social services which pertain to their
func tiens. Such regions and States are compelled to ask for assis-
tance from the Federal or the Central Government,

4 _ Under the Indian Constitution, there has been a distribution
of fwunctions and allocation of tax-raising powers embodied in the
lists in the Seventh Schedule. But it is clear that the alleecation

of the financial resources consequent on the powers conferred by

the 1ists has not corresponded. with the allocation of functions. In
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India, the problem is met in a two-fold way. Firstly, by the pro-
vision for a distribution of certain revenues between the Union and
the States. This distribution is quite distinct {rem the distribution
of the subjects contained in the Lists. The distribution from article
268 onwards relates to taxes and duties levied by the Union in exercise
of the powers conferred on it by the subject matter of such duties
and taxes being included in the Union List. Articles 268, 269, 270 and
272, all relate to such duties and taxes which only the Union has
the power to levy, Whether or not in respect of some of these duties
and taxes, their inclusion in the Union List was on ground of con-
venience and the need for uniformity it ddes not matter. As the
lists stand, these several taxes and duties mentioned in the section
are Union levies. Some of these are only levied by the Government
of India but are collected by the States and the proceeds are assigned
to'the States. Others are both levied and collected by the Govern-
ment of India but are assigned to the States. Yet others are levied
and collected by the Government of India but compulsorily distributed
between the Union and the States. There are yet others which are
levied and collected by the Government of India, in respect of which
there is no obligation for distribution between the Union and the

States; but Parliament may direct payment to the States of any
part of the net proceeds of such duties,

5. Article 275 provides for money grants by the Centre which’
are not referable to any particular taxes or duties, but which are
directed to be made over to such States as Parliament may determine
to be in need of assistances. Ex facie, there is nothing in this article
which confines its operation to filling up of any gap. Actually, this
article has been construed as a residuary provision for grants to help
the revenue gap of particular States to be covered if the amounts

payable to such States in accordance with the scheme of distribution
of taxes and duties were not adequate,

6. On a plain reading of the relevant articles of the Constitution,
dealing with the distribution of revenues, and the functions of the
Finance Commission, without being influenced by the events which
have happened and circumstances which have prevailed subsequent
to the Constitation, twe things appear to me to  be clear; namely
(i) The assignment of certain taxes and duties in their entirety, and
the obligatory and permissive division regarding other taxes and
dutics, were intended to augment the resources of the States. The
amounts alloited to each State in accordance with this scheme of
devolution would form part of the revenues of that State. They would
be included in the Consolidated Fund of the State along with iis



OBSERVATIONS ON THE MINUTE OF DISSENT

The Minute of dissent by Shri Mohan Lal Gautam relates to the
following points:—

(i) Omission to include in the expenditurp estimates, liability
consequent on revision of dearness allowance and pay
scales effected by the State Governments of Andhra
Pradesh (on 1st July 1965), Mysore (on 22nd July 1965)
and Uttar Pradesh (on 27th and 29th July 1965).

(i1) Omission to include in the expenditure estimates of the
States, liabilities which may accrue during the course of
the next five years, though ne decisions have been taken
by the States. For example (1) Sinking fund for market
loans {2) Provision for revision of dearness allowance and
pay scales (3) Police re-organisation (4) Panchayat Raj
Administration and (5) Administrative re-organisation.

(iii) Distribution of the balance of the proceeds of additional
excise duties in excess of the guaranteed amounts.

2. These points have been dealt with by us in appropriate para-
graphs in the report, namely, para 128 for (i), paras 114, 128, 130 and
142 for (ii) and para 71 for (iii).

3. As has been explained in the relevant paragraphs, we have
taken the view that each major item of contingent expenditure
should be taken up with the Government of India as it arises and
the Government of India should deal with it along lines of similar
items specifically included in the Commission’s " award. We
refused to act in a hurry over accepting financial implications of
large policy measures arrived at by States themselves in a hurry and

we contented ourselves with recommending that while a particular
item of expenditure is in our opinion eligible for inclusion in the

estimates of State expenditure, the accuracy of the financial pro-
vision asked for must be tested by more careful scrutiny than ihe
Commission could give it. The number of States coming forward
with fresh schemes appeared to be almost unending. We felt that
it would be difficult to make a fair and reasonable assessment taking
all the relevant factors into account within the few days available
to us after the receipt of these additional claims. Indeed even if
our tenure had been extended and we had decided these particular
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cases after such further discussions with the State Governments as

were necessary, that would merely have resulted in some other

States being in a similar position.

4 When all the resources of the country includir-lg‘ those of the
Union and the State Governments are being mobilised hoth for
efficient administration and planned development, we c.lo .nf)t' feel
justified either in prO\iidng Jarge sums for continge‘nt lizbilities of
the States or in making large financial provisions without adequate

scrutiny for measures presented at the fag end of our work.
5. We are, therefore, unable to agree with the recommendations

made by Shri Mohan Lal Gautam.

- P. V. RAJAMANNAR.

D. G. KARVE.
BHABATOSH DATTA

P. C. MATHEW.

New Delhi;
August 12, 1965.
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cl)‘f;}llr:—arii:;avl\el:;ia;s, 1.e.', revenues 'fo which it would be entitled as of
rieation o ;ere in these articles is there an express or implied
o revenﬁe . edt.otal revenues of a State should be utilised only
oy venue dpe.rl. iture. IndeeFi, it may be said that the more or
s b p])‘;Cex:;x;n:cﬁf;x&e;cgturitintF) Capital and Revenue does
draws a distinction between gra(::r:ss, 10? tg’; ":hlough . COY}Stitution
and also between grants and loans. Therpl i and' re‘cun‘.mg ?Ums
that the function of the Finance Commissiofl 11; tr;ob;mci:)(rﬁit:lzr:i te;t}t]}?:
;i\;ir;:inp?}iz oiatrgz budf'etary needs of a State. Article 275, which
section relating to distri i ;

be_then tI:De Union and States, speakgs of Stiltse}: 1\21;1?(:(;:111122 gzvcfi}:tl;s
mined to be in need of assistance. It d ‘assi :
filling up the revenue gap’. On the otheroflsannt;:tt}slzytvf:sm:j\lflice -
clause (i) of article 275 expressly refer to Capital ané) 2 505_ .
sums to Fne paid as grants-in-aid of the revenues of a St:tecurx"ll‘gg
1;1rst proviso unequivocally includes the costs of schemes of.deve:
oprent és may be undertaken by the State. It is abundantly clea

to my mind that the reference in the main part of clause y(i) o;

article 275 to grunts-in-aid of the revenues of States is not confined
to revenue expenditure only.

7. .It follows from a construction of the relevant articles of the
Ct?nstltution, as they stand, that the Finance Commission is concer };
with the total assistance to be given to a State, othe: than b vI:e
of loans, whether classified as capital or revenu;. There is ng le a;
warrant for excluding from the scope of the Finance Commissigo
all capital grants; even the capital requirements of a State ma bz
properly met by grants-in-aid under article 275(1), made on ythc;
recommendations of the Finance Commission. '

8. It is the sctting up of the Planning Commission that has in
practice restricled the scope and functions of the Finance Commission
I say‘ ‘in practice’ because there has been no amendment of th(;
Constitution to confine the functions of the Finance Commission to
merely ascertain and cover the revenue gap of each State, on a review
of the forecast of Revenue and Expegditure furnished l’)y the State
Appurenily, even the view taken by the Government of India is.
not that it is beyond the power of the Finance Commission to provide
for the requirements of the Plan. The third Finance Commission
made a recommendation by a majority that the total amounts of
grants-in-aid should be of an order which would enable the States
along with any surplus out of the devolution, to cover 75 per cent,
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of the revenue component of their plans. This recommendation,
from which the Member-Secretary dissented, was not accepted by
the Government of India, but not for the reason that the Finance
Commission travelled beyond its sphere. The reason was Imore
practical than legal In their explanatory Memorandum on the
action taken on the recommendations of the third Finance Commis-
sion, the Government of India only say that they do not consider it
cither necessary or desirable to accept the recommendation, to

Cinclude 75 per cent of the revenue component of the State plans

in the scheme of devolution recommended by the Commission, because
there will be no real advantage in the States receiving assistance
for their plans, partly by way of statutory grants-in-aid by the
Finance Commission and partly on the basis of annual reviews by
the Planning Commission.

9. The legal position, therefore, is that there is nothing in the
Constitution to prevent the Finance Commission to take into con-
sideration both Capital and Revenue requirements of the States in
formulating a scheme of devolution and in recommending grants
under article 275 of the Constitution. But, the setting up of the
Planning Commission inevitably has led to a duplication and
overlapping of functions to avoid which, a practice has grown up,
which has resulted in the curtailment of the functions of the Finance
Commission.

10. Evidently, the terms of reference to the Fourlh Finance Com-
mission have been formulated with the object of eliminating duality
of functions between the Finance Commission and the Planning
Commission. This is based apparently on the Government’s decision
that the two bodies should have separate and well-defined sphercs
of work. Unlike the terms of reference to the third Finance Com-
mission (and the second Finance Commission also), there is To
reforence to the requirements of the Fourth Plan except in the
matter of servicing of debt.

11, The grants for financing plans would be given on the basis of
recommendations made by the Planning Commission and will not be
1efl to be determined by the Finance Commission.

12. There is no provision in the Constitution for a body like the
Planning Commission, It was established by a resolution of the
Government of India. Neither the strength of the Commission nor
the qualification of its members was prescribed. The Government
retained complete freedom to vary its strength at will and to appoint



90

any one as a Member.
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«esort was made to article 282 of the Constitut

under article 275 (1) wer . ion, because
e to b grants
the Tevenue gap. bie made only for the purpose of closing

to be excluded from

14. 1
contes 5 :vge?o:ng&) etoU'cl'.xe extent of saying that article 282 does not
for e o 0 fmon _Government to make grants to the States
o Implemer rtx of their Plans. The language is wide enough
o cover 4 grants, Bu.t I have only one comment to make on t}g1
such grants. Article 282 contemplates a grant for a Dublig
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purpose. I doubt if grants under article 282 can be made without.
such grants being tied to a specific public purpose.

15. In my opinion article 282 was never intended for the purpose:
for which it is now being used. Itisa substantial reproduction of

* Section 150(2) of the Government of India Act, 1935, except that

while the Act of 1935 simply mentioned ‘any purpose’, the Consti-
tution says ‘any public purpose’. ‘
16. In Chapter 1, Part XII of the Constitution dealing with
‘Finance’, article 282 is the frst of a series of miscellaneous financial
provisions. There can be little doubt as to the purpose for which.
this article and the corresponding provision in the Govt. of India
Act, 1935 were enacted. In this connection, it is important to notice:
that article 282 of the Constitution (and section 150 of the Government
of India Act, 1935) menlion both the Centre and the States. The
language is singularly inappropriate for a special provision to enable
the Union to make grants to the States. For a proper construction
of article 282, reference must be made to article 266(3) of the Constitu-
tion, which says:— )
“No moneys out of the Consolidated Fund of India or the
Consolidated Fund of a State shall be appropriated ex-
cept in accordance with law and for the purposes and in
the manner provided in this Constitution”.

17. It is a well recognised concept that the spending power of a
ve power. It will be ultre vires
for a purpose not covered by
t will be equally wultra
tter which is exclusive-

State is co-terminus with its legislati
for the Union to expend any money
the Union List or the Concurrent List and i
pires for a State to spend any money on a ma
1y within the Union List. The real purpose of article 282 is to validate
such expenditure cither by the Union or a State. The Union or a
State is of course entitled to make a grant for any purpose, provided
it is a purpose which would fall within the respective sphere of
either of them. But article 282 specifically empowers the Union or a
State to make a grant for any public purpose, though that purpose is
one which does not fall within the legislative ambit of the Union or |
ihe State respeetively. Article 282 confers on the Union or a Statc a

spending power without conferring legislative power. The marginal
note gives a clue to the proper construction of the Article. It runs

thus :—
«Fxpenditure defrayable by the Union or & State out of

revenues”.

its:
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18. Tt is clear to my mind that article 282 was not intended to
enable the Union 1o make a grant to a State as such. I venture to sa
j.hat while article 282 may continue to stay for the purpose for whici
It was originally intended, a specific constitutional provision may be
added to enable the Union Government to make conditional gr);nts
10.States for imiplementation of any project, whether falling within or
without the Plan scheme on terms and conditions which will ensure
a proper atilisation of the grants.

. 19. After filteen years of working the provisions of the Constitu-
lion, during which period four Finance Commissions have been
appointed, I think the time is ripe to have a review of the Union-
State financial relationship, particularly in view of the setting up of
the Planning Commission. This review should be made by a spfi)cial
Commission who can aproach the several problems that have arisen
in the past and that are likely to arise in the future cbjectively and

re%alistically. Some of the guestions which may fall to be decided by
this Commission, I shall mention briefly; —

(1) The scope and purpose of grants under articles 275 and 282 of
the Constitution may be clarified and defined. A dual scheme of
transfer of resources from the Centre to the States should com-
plete_lj,.r avoid duplication and overlapping. If need be, a separate
pro?nsmn in the Constitution may be added, apart from article 282
which I pointed out, earlier on, was not intended for that purpose’
tt? enable the Central Government to make grants for implementa-,
tion of plan and non-plan schemes, imposing terms and conditions to
ensure a proper utilisation of the grants. Such grants may be made
after considering the recommendation of a body like the Planning
Commission. I only venture to suggest that the Planning Commis-
zlocril may be given the status of an independent permanent statutory

ody.

. {2) A scheme may be devised to aveid uncertainty and specula-
tion as to the ailocation of divisible taxes and duties like Income-tax
and excise duties. Several States have pleaded before successive
Finance Commissions for varying proportions of allocation, some
going to the extent of an allocation of 100 per cent. 1o the States in the
case of income-tux proceeds. A definitive allocalion by way of per-
“tentages of shares of the Union and States respectively may be fixed by
the Constitution itself. )

20. As regards distribution inter se among the several States, the
general principles and criteria may be laid down by the Constitu-
tion. Here again, there has been a great divergence in the sugges-
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tions put forward by the States before the Finance Commissions.
Population, contribution, collection, relative financial weakness,
social and economic backwardness, per capita income are some of
the different criteria urged by one or other of the States. In respect
of such an important matter as the determination of the resources
which will be available to each State as a result of a scheme of
devolution, there should not be a gamble on the personal views ol
five persons, or a majority of them. I say this without intending any
disparagement of the eminence, equipment and impartiality of the
Members of the Commissions. After all these provisions are made
in the Constitution what remains is an examination of the forecasts
of Revenue and Expenditure made by the States to determine the
grants-in-aid of the revenues to such States as may be necessary
uhder article 275(1). 'This task may be assigned to a Finance Commis-
sion, or to a consultative institution, such as we have recommended
in the Report, or to a wing of the Planning Commission itself.
Periodical reviews by an independent Commission would guarantee
justice to the States and the continuation of such a Commission is an
essential feature of our Constitution.

91. A suggestion similar to mine for a review of the constitutional
provisions dealing with financial relations between Union and States
is to be found in the reports of both the second and third Finance
Commissions.

99 There is one other matter which is not directly covered by the
terms of reference, but on which I would like to express my per-
sonal view. Representations have been made to us that with refer-
ence to a number of commodities subject to Union excise duties,
additional excise duties in lieu of sales tax may be substituted. It
was pointed out that this would simplify the problem of collection
and make the incidence of tax burden uniform and may have the
effect of stepping up production and distribution. Such a course may
not find favour with the States on the ground that sales tax is their
only available elastic source of revenue. This objection may, how-
ever, be met by giving the States a larger share of the receipts from
ihe basic excise dutics and any special duties of excise or surcharges
on the duties. A view has been expressed that if it were possible to
make a constitutional amendment, placing the yield of excise duties
on the same footing as income-tax, there might be just a possibility
of the States agreeing to the merger of sales taxes and excise dutiks.

P. V. RAJAMANNAR,
Chairman.

New DELHI,
Dated Angust 12, 1965,
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5. If a change in the distribution of functions belween the Union
and the States is ruled out, the situation can be remedied by widen-
ing the base of tax-sharing, i.e. by including a larger number of
items in the devolution scheme. With a number of sharable taxes,
it will be possible to devise a scheme which will involve a uniform
principle for each sharable tax but different principles for different -
taxes, making the whole scheme of distribution more flexible . than
it is now. Many States suggested that the receipts from the Corpo-
ration Tax should be divided between the Centre and the States.
Some of them argued, with some force, that if estate duty receipts
from properly other than agricultural land are divisible, the same
logic should make the receipts [rom the gift tax also sharable: A
plea has often been made to include expenditure  tax in the divi-
sible pool, because, pasically, this tax and income tax together re-
present an integrated method for securing progressive contribu-
tions from rising incomes.

6. We could not recommend any positive step in this regard
within our terms of reference which, in their turn, are circum-
scribed by the provisions of the Constitution as they exist now. It
is, however, difficult to ignore the fact that the fifteen years that
have elapsed since the adoption of the Constitution have seen very
large changes in {he economic and financial background on which
the original provisions regarding the Union-State financial rela-
tions were based. It is time now to re-examine the whole scheme
of devolition without cxcluding from the purview of such re-
cxamination the possible need for changes in the Constitution.

7. The need for widening the base of devolution is imperative ot
only for enabling the Finance Commission and the Government of
India to devise and adopt a more flexible scheme of devolution than
is possible now, but also because of the rate of increase in the
financial requirements of the Stales vis-a-vis the prospects of
revenues from the two major divisible taxes under the present
Constitution. The requirements of the State Governments are in-
the increasing numbers that have to

creasing rapidly because of
icos (particularly education and health),

e cerved by the socinl serv



